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§ 502.411 Mediation and other alter-
native means of dispute resolution. 

(a) Parties are encouraged to utilize 
mediation or other forms of alternative 
dispute resolution in all formal pro-
ceedings. The Commission also encour-
ages those with disputes to pursue me-
diation in lieu of, or prior to, the initi-
ation of a Commission proceeding. 

(b) Any party may request, at any 
time, that a mediator or other neutral 
be appointed to assist the parties in 
reaching a settlement. If such a re-
quest is made in a proceeding assigned 
to an Administrative Law Judge, the 
provisions of § 502.91 apply. For all 
other matters, alternative dispute res-
olution services may be requested di-
rectly from the Federal Maritime Com-
mission Alternative Dispute Resolu-
tion Specialist, who may serve as the 
neutral if the parties agree or who will 
arrange for the appointment of a neu-
tral acceptable to all parties. 

(c) The neutral shall convene and 
conduct mediation or other appropriate 
dispute resolution proceedings with the 
parties. 

(d) Ex parte Communications. Except 
with respect to arbitration, the provi-
sions of § 502.11 do not apply to dispute 
resolution proceedings, and mediators 
are expressly authorized to conduct 
private sessions with parties. 

Subpart V—Implementation of the 
Equal Access to Justice Act in 
Commission Proceedings 

SOURCE: 52 FR 28264, July 29, 1987, unless 
otherwise noted. 

§ 502.501 General provisions. 
(a) Purpose. The Equal Access to Jus-

tice Act, 5 U.S.C. 504 (‘‘EAJA’’), pro-
vides for the award of attorney fees and 
other expenses to eligible individuals 
and entities who are parties to certain 
administrative proceedings (called 
‘‘adversary adjudications’’) before the 
Federal Maritime Commission (‘‘the 
Commission’’). An eligible party may 
receive an award when it prevails over 
an agency, unless the agency’s position 
was substantially justified or special 
circumstances make an award unjust. 
The rules in this subpart describe the 
parties eligible for awards and the pro-

ceedings that are covered. They also 
explain how to apply for awards, and 
the procedures and standards that the 
Commission will use to make them. 

(b) When EAJA applies. EAJA applies 
to any adversary adjudication: 

(1) Pending or commenced before the 
Commission on or after August 5, 1985; 

(2) Commenced on or after October 1, 
1984, and finally disposed of before Au-
gust 5, 1985, provided that an applica-
tion for fees and expenses, as described 
in § 502.502 of this subpart, has been 
filed with the Commission within 30 
days after August 5, 1985; or 

(3) Pending on or commenced on or 
after October 1, 1981, in which an appli-
cation for fees and other expenses was 
timely filed and was dismissed for lack 
of jurisdiction. 

(c) Proceedings covered. (1)(i) EAJA 
applies to adversary adjudications con-
ducted by the Commission under this 
part. These are adjudications under 5 
U.S.C. 554 in which the position of this 
or any other agency of the United 
States, or any component of any agen-
cy, is presented by an attorney or other 
representative who enters an appear-
ance and participates in the pro-
ceeding. 

(ii) Any proceeding in which the 
Commission may prescribe a lawful 
present or future rate is not covered by 
the Act. 

(iii) Proceedings to grant or renew li-
censes are also excluded, but pro-
ceedings to modify, suspend, or revoke 
licenses are covered if they are other-
wise ‘‘adversary adjudications.’’ 

(2) The Commission’s failure to iden-
tify a type of proceeding as an adver-
sary adjudication shall not preclude 
the filing of an application by a party 
who believes the proceeding is covered 
by the EAJA; whether the proceeding 
is covered will then be an issue for res-
olution in proceedings on the applica-
tion. 

(3) If a proceeding includes both mat-
ters covered by EAJA and matters spe-
cifically excluded from coverage, any 
award made will include only fees and 
expenses related to covered issues. 

(d) Eligibility of applicants. (1) To be 
eligible for an award of attorney fees 
and other expenses under EAJA, the 
applicant must be a party to the adver-
sary adjudication for which it seeks an 
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